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ABSTRACT

Proposed federal public employee bargaining
legislation raises the issue cf preemption. To what extent, if any,
would and/or should federal legislation providing bargaining rights
for state and local public employees preempt state legislation on
terms and conditions of employment? The purpose of this analysis is
to illustrate the importance cf the question, to underscore the
serious problems that may result, and to urge prior and comprehensive
consideration of the impact of a federal public employee bargaining
bill on state legislation. The topics of job security, retirement
benefits, promotion, veterans' benefits, contract performance, sick
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residency requirements, legal defense, grievance procedures,
arbitration, and supervisory employees are analyzed for potential
conflicts between federal and state laws. The formulation of federal
legislaticn that adequately takes rreempticn problems into account
will be extremely difficult, but it appears to be essential to
constructive national policy and to avoid a flood of litigation
concerning preemption issues. (Author/DW)
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Intreoduction

The following analysis of preemption problems arising out
of proposcd federal public employee bargaining iegislation is
excerpted from the principal investigator's study entitled Iden-
tification and Evaluation of State Legal Constraints Upon [Cduca-
tional Productivity. Although it raises szveral other
issues, the final report foy this study, which was funded by
NIE, is now being completed; however, because of the urgency of
preemption issues, a part of the study dealing with preemption
issues is being disseminated at this time to interested parties.

It must be emphasized that the following analysis i< not and
was never intended to be a comprehensive or exhaustive analysis of
preemption problems arising out of tre proposed federal legislation.
On the contrary, it is intended only to be illustrative and to
iiighlight the need for a prompt and comprehensive study of pre-
emption problems in connection with the proposed federal legislation.

This nced is underscored by the pervasive neglect of preemp-
tion problems by interest groups and government bodies concerned
about the proposed federal legislation. From June until early
December 1974, the principal investigator interviewed a substantial
number of national and state leaders in education. With only one
exception, none appeared to be cognizant of the preemption problems
discussed below, even though the problems have drastic implications
for their interest groups, for educational governance, and for inter-
governmental relations in this country. This was true regardless
of whether the implications or potential consequences of the pre-
emption issues were highly favorable or highly unfavorable to the

particular interest group.
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It should also be noted that the preemption probleins considered
below were not considercd in the Housec and Senate hearings on
H.R. 8677 and H.R. 9730. (Thesc bills are identical to S. 3294 and
S. 3295, introduced by Senator Harrison Williams. For editorial
simplicity, the analysis will use the House numbers only). These
hearingc devoted considerable attention to what would and/or should
be the relationships between a federal public employee bargaining
law and the various state laws providing bargaining rights for
state and local public employees. Althouch this issue is extremely
important, it is quitc different from the issue of to what extent,
i7 any, should state legislation on terms and conditions of public
employment be prempted by H.R. 8677 or H.R. $73G? Whethier or not
state public employee bargaining laws, such as New York's Taylor
Act, should be preempted by H.R. 8677 or H.R. 9730 is clearly not
determinative of whether the state retirement or state tenure or
state civil service laws in states without bargaining laws are to
be preempted by a federal statute.

Another limitation of the following analysis is its emp!asis
upon the legal issues involved. The analysis does not raise all
the public policy issues or present the major options with respect
to these issues. Again, its purpose is only to demonstrate the
need for a more comprehensive analysis which does raise all the
issues and analyze all the options relating thereto. It is ob-
vious, however, from the limited analysis that follows that the
preemption policy problems which must be faced raise some very
difficult issues not only for Congress but within as well as be-

tween the various groups directly affected by federal public

employee bargaining legislation.




The analysic is not incended cither to support or to oppose
a federal public cmployee bargaining law, whether it be H.R. 8677,
H.R. 9730, or zcme other. Instead, the anmalysis is an attcinpl to
delincate scme issues that shuuld be resolved incofar as bargaining
rights for state and local public employeces are under ccnsideracicn.

Both H.R. 8677 and H.R. 9730 raise important prcemption issues.
However, since H.R. 8577 appears to include a preemption policy and
H.R. 9730 does not, it may be helpful to explain why the following
analysis is formulated largely in terms of H.R. 9730.

The basic reason is that the interest groups supporting a fed-
eral bill appear to be uniting over H.R. 9730 as *he vehicle for
enacting federal legislation. This is an impression which may be
erroneous now, or it may become erroneous as circumstances develop.
It is, however, rniore than sheer speculation as evidenced by the
WEA'S shii Tt Trow acceptance of H.R., 9730 Lo active support cf it
in November, 1974,

Another factor was the lack of attention paid to the preemp-
tion policy embodied in Section 13(b) of H.R. 8677, which recads
as follows (italics added): "All laws or parts of laws of the
United States inconsistent with the provisions of this Act are
modified or repealed as necessary to remove such inconsistency,
and this Act shall take precedence over all ordinances, rules,
regulations, or other enactments of any State, territory, or pos-
session of the United States or any political subdivision thereof.

Except as otherwise expressly provided herein, nothing contained

in this Act shall be construed to deny or otherwise abridge any

rights, privileges, or benetits granted by law to employees."”




In effect, the policy set forth in Scction 13(b) would prohibit
vreemption of any state stalutie providing employce rights, pirivi-
leges or benefits. It is not clcar to the principal investigator
whether the lack of attention to this section of H.R. 8677‘was cue
to lack of conviction that the bill would be a focal point of fed-
eral legislation, or whether it was due to the fact that the clause
was not widely understood. At any rate, it is difficult to assuws
that Congress, in the absence of any public discussion of the'matter,
would specifically exempi all state legislation providing employee
rights, privilcges, or benefits, and precempt or remain silent on
all other state legislation on terms end conditions of public employ-
ment. Clearly, state and local public nanagement was not cognizant
of the matter in 1274 and would have becn certeain to offer alterna-
tivoc 40 12[h) §F i+ had haon co connizant  TIn addition it might
also be argued that prremption policies enunciatcd under the NLRA
would not necessarily prevail under a separate federal law for
public employees. Regardless, it appears that there has been vir-
tually no public discussion of preemption prablems under either
H.R. 8677 or H.R. 9730 (again, it must be emphasizcd that the re-
ference is not to preemption or possible preemption of state public
employee bargainirg laws, which has been the subject of considerable
testimony before Congressional committees).

For these reasons, the fact that the following analysis is
not as fully applicable to H.R. 8677 as it is *to H.R. 9730 is

not due to failure to recognize the differences between the bills,
but results from the lack of discussion of the issues in the

context of either bill.




Finelly, nc significance should be attached to the fact
that somwe of the statutes cited are fiom states, such as New
York, which might be exempt from federal coverage if it is decided
to exempt states which have met certain criteria for exemption.
Virtually all of the statutes cited are intended to illustrate
legislation which exists in a number of states, including states
which do not provide bargaining rights for ovublic employees.

Memorandum

Bills were introduced during the 93rd Congress (H.R. 9730
by Congressman Thompson and S. 3294 by Senator Williams) that
would have extended the National Labor Relations Act to employees
of state and local governments. Unlike P.L. 93-360, which, while
extending NHLRA coverege to health care institutions (see NLRA #2(14)),
madn nathov channoac in the NIRA (o n , addinn sg(g) and the 1 ahar
Management Relations Act (adding #213) to deal with the special
problems of the health care industry, neither H.R. 9/30 nor S. 3294
make any concessions to the special problems of public employment.*
On the other hand, another pair of bills introduced during the
83rd Congress (H.R. 8677 by Congressman Clay and S. 3295 by
Senator Williams) did assume a need for some concessions in this
regard. H.R. 8677 would e¢nact a National Public Employment Rela-
tions Act which would apply to states, territories and possessions
of the United States and political subdivisions thereof, but would
also enact substantive and procedural provisions that vary from
those of the NLRA. Moreover, H.R. 8677 would preserve state col-
lective bargaining laws that are substantially equivalent to the
federal legislation elsewhere included in H.R. 8677. The consti-
tutionality and desirability of extending NLRA coverage to state

*the "# siyn" is used to denote the section throughout this memorandum
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and municipal eamployment were discussed at committee hearings on

the two bills. These hecarings, howeve., have thus far failed to

raise or deal with the following question: To what ertent, if any,

would and/or snould federal legislation providirg bargaining rights

for state and local public employecs preempt state legislation on

terms and conditions of empioynment for state and local government

employecs? The purpose of this analysis is to illustrate the import-
ance of this question and to underscore the serious problems that
are 1ikely to result if the question is not fully eyplored and

resolved in any federal legislation along the lines of either H.R.

8677 or H.R. 9730.
At least since 1882 when New York State, the first staie to
do so, enacted its first Civil Service Law, the states have enacted
a growing body of legislation governing terms and conditions of
empioyment fov state and local pubiic employees. Undoubtedly a
great deal of this legislation provides benefits and protections
for public employees. Quite possibly, some of it was enacted partiy
because sta‘e and local public employees lacked bargaining rights.
Regardless, it is crucially important to recognize that the legis-
lation deals with matters that are mandatory subjects of bargaining
under the MLRA. MWere NLRA coverage extended to stete and municipal

employment and the preveiling doctrine of preemption of federal

law to apply (see Garner v. Teamsters Local 776, 346 U.S. 485

(1653), most, if not all state laws dealing with mandatory sub-
jects of bargaining under the NLRA would be invalidated.”
The state laws potentially subject to preemption include

|
some employer as well as some employee protrctions. They also

appear to include a grcat deal of legislation which appears to

favor, or could favor, either employers or emplcyces, depending on

*sce also Son Dicyo Building Trades Council v. Garmon, 359 U.S. 236,(1959)
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the circumstances. Thus in calling attention to the preemption
issue, no claim is made that the statutory benciits and protections
for public employees under state laws justify thc exclusion of such
employces from NLRA coverage or thet such benefits and protections
should be forfeited upon cxtension of NLRA tc public employment.
Neither is it argued that thesc benefits and protections should

be preserved notwithstanding NLRA coverage. Rather, the intent

is to urge prior and comprehensive consideration of the impact of

a federal public empioyee ba:syairing bill upon state legislation

on terms and conditionc of employmnent fTor public emplcyees. After
judgments are made as to whet should be done about the various
state laws, proposed federal legislaiion can be drafted to reflect
those gudgments.

Morcover, in addition to the fact that extension of the NLRA
to public employment in conjunction with the preemption doctrine
would force public employers and public emplcvee unions to bargain
over many mattzrs which are now resolved by legislation (e.g., re-
tirement bei 2fits) such federal legislation may affect public
employees in other ways. For example, some supervisory employees
in the public sector who now enjoy collective bargaining rights
under state legislation, as in Massachusetts and New Jersey, would
appear to lose them under NLRA coverage.

State legislation on public employment is usually found in
Civil Service and [ducation Codes, but it may appeur anywhere
within a state's statutory law. Similar provisions may appear as
requlations of a state agency such as a civil service commission
or an education commissioner; in some instances they may even
appear in state constitutions. The extent to which such provisions

would be preempted by the extension of the NLRA coverage to public
n

.



employment is not allogether clear. In theory the duty of the
parties "to mecet at reascnable times and confer in good fTaith

with respect to wages, hours and other terms and conditions of
employnient..." (NLRA #8 (a;) should requirc Lhem to bargcin over
each such term or condition of employment notwithstanding the
provisions of a state law dealing with such term or condition.
Moreover, just as the public employer might be obligated to bar-
gain about a demand that it provide benefits and protections in
excess of those reguired by statute, so might a union b2 required
to bargain over an employer's demand that benefits or protections
be reduced to a substatutory level. Just as the union, after bar-
gaining to impasse, couid strike if its demands were refused, so
could the public employer, after bargaining to impasse, choose to
take @ strike by standing on its positicn and telling the union
that it can take 1t or leave it. The point made here is not that
wublic employee unions should (or should not) be allowed to bargain
;or benefits above a statutory minimum. Nor is it that public em-
ployers should (or should not) be a’lowed to barcgain for less than
a state mandated minimum. It is that a clear resolution of these
issues is nceded in any federal legiclation providing bargaining
rights for state and local public employces.

Notwithstanding the view that extension of the NLRA to public
employment without further amendment would preempt state enactments
covering terms and conditions of public employment, two legal doc-
trines point in the other direction. Over a period of yecars, some
of the protections contained in civil service type laws have been
elevated to constitutional status. For example, the decisions of
the United States Suprcme Court in Board of Regents v. Roth, 408

U.S. 564 (1972) and Perry v. Sindermann, 408 U.S. 593 (1972)
20




recognize that teachers may have properiy rights in their jobs,
of which they cannot be ceprived without due proce:  (sce also

Arnctt v.

Kennedy, 416 U.S.C. 134 (1674)).

A second consideration is that some of the siatutes ﬁight be
specifically authorized under federal law and thus not subject to
preemption. For example, the Fair Labor Standards Act #18(2) pro-
vides: "No provision of this Act or of any part thereof shall
cxcuse noncompliance with any federal or Staie law or municipal
ordinance estabiishing a minimum wage higher than the minimun
wage established under this Act or a maximum workwcek lower than
the maximum workweek established under this Act, and no provision
of this Act relating to employment of child lebor shall justiiy
noncompliance with any Federal or State law or municipal ordinance
ectahlichinag a hiaher standard than the standard establishea under
this Act." Similarly, the Occupational Safety end Heaith Act
(29 usSc #667(a)) provides that "Nothing in this chapter shall pre-
vent any State agency or court from asserting jurisdiction under
State law over any occupational safety or health issue with respect
to which no standard is in effect under section 755 of this title.",
and OSHA does nct apply to state or municipal employces (29 USE
£652(5)).

A third classification of state legislation governing public
employment that might not be preempted consists of legislation appli-
cable to employment generally, such as the provision of workmen's
compensation benefits. Even for some of this legislation, howevei,
precemption issues may arise even though they may not have been
settled in the private sector. For example, the provision of the

Rhode Island Unemployment Insurance Law that gives unemployment

1
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compcneation to strikers has recently been challenged as being
preempted by the Hational Labor Relations Act, and the status of
that lawv is now uncertain (Grinnell Corp. v. Hackett, 475 F 2d
449, 1st Cir., 1973).

Some examples of the legislatiorn affecting public cmployees
that would appear to be subjeclt to preempticn should public employ-
ment come undcr the NLRA are listed below. The listing was com-
piled by reference to the laws of only a few states and is not com-
prehensive even for those states. The purpose in presenting it is
to illustrate the pervasive nature of preemption problems and to
underscore the need for a more comprehensive study of state legis-
lation on terms and condition of public employiient, especially such
legislation which is potentially at least subject to preemption
Preemptioun policy should be explicit in federal legislation, but
such pulicy, shculd bte madc with full knowledge ot the ctatutecs
involved.

Although most of the state laws cited below specify benefits
and protections to public employees, some are designed for the
benefii and protection of public employers. There arc also many
Jaws that speciiy procedural or substantive iterms and conditions
of emplasment which may alternately berefit either covernments or
their employces, depending upon the particular circumstances of
a situation. In any case, the laws cited arc illustrative, not
neccessarily representative. Simply counting the number of statutes

which appear Lo favor public management, public employees unions,
or are "neutral” is apt to be misleading. Many public employee

unions would gladly give up several statutory benefits for the

right to strike, i.e., statutory benefits ana restrictions are not



of equal weight. Secondly, as & practical matter members of Con-
gress will probably want to know the impact of any preemption

policy upon their district or state, not simply the impact in

general. In the third place, preemption policies may well be
affected by the number of states involved. '"" *'ar fivc states
or fifty have a law may be crucial as to w... ..er or not the law

should be preempted by a Tederal statute. For these and other

reasons, the examples should not be interpreted as supporting or

opposing the preemption pelicy of any particular interest group.
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security
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Tenure
Most civil service employces and teachers earn tenure after
serving a probationary period. As tenured employees, thcy enjoy a

high degrece of job security. Job security. however, is a mandatory

subject of negotiations, hence the tenure statutes would appec: to
be invalidated if the NLRA were extended to public employees. New
York Civil Service Law #75 and 76 are typical of tenure statuties.
Section 75 provides that no permanent employee in the competitive
class of the state or municipal civil service shall be removed or
otherwise subjected to any disciplinary penalty "except for incom-
petency of misconduct shown after a hearing upon stated charges
pursuant to this section." Section 76 provides procedures by
which an emplovee. belicvina himself aaagrieved bv his dismissal

or some other disciplinary penalty, may appeal to the Civil Service
Law. A lower state court has ruled that this agreement deprives

employees of a constitutionally protected right to jud 'cial review

of their discipline (Antinore v. State of MNew York, 79 Misc. 2d 8

(1974)) and the State has appealed from that decision.

"n 38 states and the District of Columbia, some type of
teacher tenure law applies to all school districts in the state.
In four additional states (Kansas, Nebraska, Oregon, and Wisconsn),
legislation provides tenure in one or more of the largest districts,
while most districts are not covered. In three states (California,
New York, and Texas) tenure is optional or oplional in certain dis-
tricts. Five other states (Georgia, Mississippi, South Carolina,
Utah, Vermont) provide for annual or long term contracts but not

for tcenure, at least on a state-wide basis.

pod
-
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As will be illustrated briefly, this tenure legislation
varies cnormously on every important dimension of tenure: Who
is covered, the Tength of the probaticnary period. the causes for
dismissal, the procedures for challenging dismissals, and so on.
in scme states, preemption would be welcomed by teacher unions;
in others, it would be supported by school management. Approxi-
mately 30 states provide some form of tcnure for supervisory or
managerial personnel. Both preemption and exemption pose a number
of difficult problemsjust in the tenurc area alone (see Research

Division, Teacher Tenure and Contracts, A Summary of State Statutes

(Mashirgton, D. C.: National Education Association, 1972), for a
comprehensive summary of the state tenure statutes as of September
30, 1972).
b. Notice and procedures

New Hampshire law illustrates a legislative approach to
tenure which is typical of a rumber of states. In New Hampshire
(REA 189) a teacher who is not to be reappointed for the next
school year must be notified by March 15 prior thereto if he has
taught one or more years in a school district. Any such teacher
who has taught for three or more years in a school district is
entitled to a written statement specifying the reason that he is
not being reappointed and a hearing before the schoaﬁ board.
The hearing must comply with due precess standards and the deci-
sion of a schooi board may be appealed to the Statie Board of
Education. An additional hearing may then be held by an ad hoc
review board. The review board must consider, either on the re-
cord or on tie basis of its own hearing, whether the refusal to

reappoint was:

b
1
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"a&. in violation of constitutional or statutcry provisicns;

b. in excess of the statutory authority of the agency;

¢. madc upon unlawful proccdure;

d. affected by other error of law;

¢c. clearly e roneous in view of the reliable, prohibitive

and substantial evidence on the whole record; or
f. arbitrary and capricious o1 characterized by abuse of
discretion or clearly unwarranted exercise of discretion.”

this procedure points up a number of protections provided by the
laws of many states. It requires notice before dismissal, the
right tc be given reasons for the dismissal and tc a hearing, and
the right tec have the decision reviewed by higher authority.

Minnesota provides similar protections (Minnesota Law,
#125.12 and 125.17). The Minnesota law (f125.12, subd.6) aiso limits
the grounds for which a teacher may be terminated to: “(a) Ineffi-
ciency; (b) Neglect of duty, or persistent violation of school laws,
rules, regulations or directives; (c) Ccnduct unbecoming a teacher
which materially impairs his educatinnal effectiveness; (d) Other
good and sufficient grounds rendering the teacher unfit to perform
his duties; or (2) Discontinuance of position, lack of pupils, or
merger o«f classcs caused by consolidation of districts or otherwise...

Paragraph (e) above illustrates a potential difficulty of
interpreting Section 13(b) of H.R. 8677. On its face, paragraph
(e) above is a protection for teachers, hencc not subject to pre-
emption under 13 (b). On the other hand, some teacher organiza-
tions have negotiated seniority clauses that provide ,0b security

for all members of the bargaining unit, regardless of declining

enrollments or discontinuation of positions. Conceivably, para-
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graph (c) could be interpreted by employee unions in contra-
dictory ways in the same state, peihaps even in different bar-
gaining units under the same employey.
c. Layoff and reemployment

Section 2510 of the New York State Fducation Law, like the
Minnesot law previously cited, dcals with layoffs cccasioned by
the abolition of Jjobs. I{ provides for layoff in order of lowest
seniority (see also New versey Ed. Law #18A:28-10). For this
purpose, seniority is within a given tenure area and according
to the courts (Baer v. Nyquist, 40 AD 2d 925 (197)) there are
but few tenure areas and they cannot be subdivided by a school
district. Consequently a complex system of bumping comes into
play in the event of layoff. This system of bumping is unattrac-
tive to many school districts and some might seek to get rid of it
through negotiations under the National Labor Relations Act. In
the past, laws specifying the order of layoff were invoked chiefly
in rural districts undergoing cunsolidation. In the future, they
are likely to be invoked more often in urban and suburban districts
experiencing a drop in enrollment, relatively little teacher turn-
over, and pressures to employ more minority teachers. Under tihese
circumstiances, whether these laws are preempted will become in-

creasingly important.

d. Duration of probationary status

An important tenure consideration is the time that must

be spent by an emplovee on probationary status. In education,

the probationary per-od ranges from one to five years, with

three years being the most?%?gggtiOnary period in state legislation.
Statutes specifying the length of a probationary term

are another example of laws that may benefit employers in onc

situation and employees in another. As a matter of fact, enuact-

o
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ment of H.R. 8677 could lead to somec paradoxical situations re-
lating to probationary periods. In the private scctor, probationary
periods are typically less than ihree years and there is no doubt
that teacher unions would bargain for shorter probationary periods
if they have the right to do so. Suppose a teachcr union bargains
for a one ycar probationary period in a state which has a three

year probalionary pericd as part of a tenure law ofherwise highly
supported by teacher unions. Could the teachers bargain for a

less than three year probaticnary period under 13(b), i.e., could
they legally maintain the position that only the probationary

period in the tenure law was preempted, since it and it alone was

no longer a right, privilege, or benefit granted by law to public
employees? And if an employee union has the right to bargain on,
and perhaps reduce the statutory probationary period of three

years 1o a rew montns in a coilective agreement, would the siate
courts uphold the other parts of the statute in the absence of a
severability clause? That is, if one part of a tenure statute

(the probationary period) becomes a mandatory subject of bargzining,

what is the legal status of the statute in the absence of a sever-

ability clause?




17.

2. Retirement benefits - authority of employer to negotiate
Retirement as a mandatory subject of negotiaticons raises

questicns that go beyond the problem of preemption. The preemption
problem is nevertheless very important. To a large extent, pension
rights arc constitutionally protected. FEuployces with vested
benefits could not lose such rights “hrough negetiations, but

new employees coning into public employment could find themselves
covered by necotiated pensicn plans that wou.d be less attractive

than those currently provided by statute (for examples of state

laws establishing pension systems, see New Jersey Ed. Law #18A:66-1

b=

et seq.; Florida Statutes #z38&; Minnesota Law #354 et seq.; Cali-
fornia Ed. Code #13801 et seq.; New York State Retirement and
Social Security Law, end MNew York C.S.L. #154 and 155).

AS in wne case 0T Lhe Lenure lavws. in SOme instances. the
protections afforded by state laws and/or state constitutions may
be greater than those of federal law and the federal constitution.
For example, the New York State Constitution, Article V, #7 pro-
tects the pension rights of public employees most generously. It
has becn interpreted as precluding the diminution of the interest
that is to be credited to the account of a member of a pension

system for his contributions (Cashman v. Teachers' Retirement

Board, 301 NY 501 (1950)). It may even protect a member's interest
in having applied to him more beneficial mortality tables (Matter

of Ayman v. Teachers' Retirement Board, 9 NY 2d 119 (1960)).

One of the many issues raised by NLRA coverage is what happens to
employee rights which are contractual by virtue of a state consti-

tution which is itself preempted by federal statute?



Consideration of retircment benefits raises scveral im-
portant issues concerning the authority of public employers to
negotiate. In many instances the powers of school districts,
public benefit corporations and other governmental or quasi-
governimental institutions are limited by the state legislature
that crcated them. What happens when they are explicitly denied
the power to perform an act, the performance of which is a manda-
tory subject of bargaining? Would extension of NLRA coverage to
such governmental or quasi-governmental institutions invest them
with powers that, by the terms of their corporate structures are

ultra vires, or would their duty to negotiate fall short cf the

full range of mandatory subjects of bargaining by reason of limita-
tions in the legislation creating them? Under NLRA coverage, would
tha ctate itcolf ac cource nf anthnrify_ have tn he treated ac A
joint employer so that the full range of mandatory subjects of
bargaining could be considered? If so, would the state be brought
to the table at each negotiation or would some form of tiered
bargaining emerge with bargaining on different terms of employment
taking place in successive stages?

The difficulties are most acute in the area of retirement,
where for actvarial purposes among others, many local government
employees are covered by a single state retirement system. Under
Minnesota Law #356.24, it is "unlawful for a school district or
other governmental subdivision or state agency to...contribute
public funds to a supplemental pension or deferred compensation
plan which is maintained and operated in addition to a primary

pension program for the benefitl of governmental subdivision

employees." New York State (Ret. and Soc. Sec. Law #444) cestabliches

~0
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maximum retirement benetits available to employees who join the
New York State Dmployees Retivement System on or after July 1,
1973 and denies to local governments the power Lo create their
own retivement systems (Ret. and Soc. Scc. Law #113).

As a matter of fact, it appcars that extension of NLRA
coverege to public cmployment, at least without amendment, would
lead to bhasic changes in the very structure of state and To<cdal aovernment.
This might be desirable,but such change should not happen fortuitously. On
the one hand, if public emplioyers and public employce unions have the vright
to negotiate retircment benefits, it is virtualily certain that some will opt
out of state systems or negotiate changes that would meke it impossible lc
maintain state retirement sy:stems as we have known them. On the other hand,
treating the state as employer for retireneat purpcses raises a different
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employecs?  Hould it be feasible to have public employees represented by one
unnion at the local level, e.g., an AFT locat, &nd a rival union at the state
level, e.qg., an NEA state affiliate? Who would bargain for public managoment,
in view of the diffuse nature of legislative and cxecutive responsibility for
retirenent systeas? Vould it be feasible to limit state-wide negotiations to
retirement benefits? How would the timing of state-wide bargaining on retire-
ment be coordinated with Tlocal bargaining so that local employers could esti-
mate their total personnel costs with a reasonable degree of accuracy? And so
These arc not assumed to be insoluble problems. Afler all, some
contracts in the private sector cover hundrcds of thousands of cmployecs
dispersed over scveral states. The point is that the solutions may involve
changes which go far beyond negotiations and/or personnel policy, and which
therefore have to be fully understood if they are not to solve onc problem

by creating others which are more troublesome.

.
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3. Promotion

Closecly related to tenure are promoiion rights of public
employces. New York State's Constitution, Article V, #6 provides
that:

“"Appointments and promoiions in the civil service
of the state and all of the civil divisions thereof,

20.

including cities and villages, shall be made according

to merit and fitness, to be ascertained, as far as
practicable, by examination which, as far as practi-
cable, shall be competitive;'
Promoticen within a bargaining unit, however, is a mandatory sub-
ject of negotiations. Public employers dissotisfied with the
strictures of competitive examinations might try to avoid them
through collective negotiaticns; so might unionized employees.

Initial employment is less likely to be a mandatory subject of

negotiations, at least to the extent that it would preempt state

—

lTaws requiving competitive cxaminations (ct. MNLRE v, Lancy & Lute

Co., 369 F.2d 859 (5th Cir., 1966)), but negotiations might deal
with the establishment of hiring halls.
4. Veterans benefits

Many states have enacted statutes giving extra employment
proteciions and benefits to veterans, a term typically defined
as perc<ons vho served in the armed forces during specified war-
time periods. Such protections fall into two categories.
Applyinyg for appointment or promotion, coterans may be given
extra credits on civil service examinations (e.g., Minnesota
Statutes #197.45; California Ed. Code #13735; New York C.S.L.
# 75). It would appear that veterans benefits, such as salary
credit for military service, would be a mandatory subject of

negotiations.
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5. Contract perforimance

The converse of job seccur ity legisletion are Tews designed
to protect public employers against the 1ovs of theiv employces
at inopportune times. New Jersey Statutes #134:26-10, provides
that a teacher may not icave his position during ihe school year
without permission from the board of education. The sanctlion for
violation of this duty s tnat the tecacher may lose his cgrtifica—
tion for up to one vear. A numnber of states have enacted stafutes
designed to afford peblic employers similar protections, e.g.,
South Dakota (#13-43-9), Kansac (#72-5412) and Alabama (#361(L)).
6. Sick leave and personal leave

tvery state appears to have enacted some legisliation on
sick leave. Obviously, Congressional treatment of state minimums
or state maximums will he nf internce interect tn nublic manacement
and public employee unions. Certainly, all such legislation would
appear to be preempted by extension of NLRA coverage to the public
sector. To illustrate the kind of legislation involved, full-time
civil service employees in the California educational system accumu-
late 12 days of sick leave per year (California £d. Code #13651.1),
as well as bercavement Tcave (California Ed. Code #13651.4).
Teachers in Carifornia accumulate 10 days sick leave a year
(California Ed. Code #13468) which, pursuant to rules of the state
boaird of education, may be transferred to other school districts
(Caiifornia [d. Code #134G68.1). Morcover, such sick leave can be
used not only for reasons relating to illness, but also whenever
the teoacher must appear in court as a litigant or as a witness
under an official order (California Ed. Code #13468.5). Under

Florida Education Law #231.40, a full-
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time teacher is entitled to sick leave because of Iis illness

or becausc of the illuess or death of father, mother, broiher,
sister, hushand, wife, child, or other close rclative, or member
of his own houschcld,". A teacher is entitled to 10 day< of sick
leave with pay as of the beginning date of employment and accumu-
lTates 10 deys a year up to 120 days. One-half of his accumulated
sict leave 1s transfervable if the teacher acceptls eaployment in
another school district within the state. Floride law also man-
dates personal leave without pay (llorida Ed. Law #231.43). On
the other hand, Arkansas and Tlorida prohibit payment for unused sick
leave, a provision frequently sought and sometimes negotiated

in public employment.

8. Military leave

Minnecnts (Genaral Statutec £102 268) nrnuidne itec cHatan
and municipal employees with 15 days military leave with pay while
in the reserves or some branch of ihe state or national militia.
In New York State, military leave with pay is mandated for up to
30 days (MNew York State Military Law #242; various other protec-
tions and bencfits are accorded to cmployees on military lezve by
Military Law #243: see also New Jersey Ed. Law #18A:6-33). It is
virtually certain that all states make some provision for military
leave.

9. Maternity leave

Maternity leave is of particular interest. [t is required
by the statutes of many states (see New Jerscy Law Against Dis-
crimination #10:5-1 et seq.), but some laws went so far as to man-
date suspension or termination of employment to a degrec that

violated the federal constitution (Cleveland Board of Education

A%
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et al v. La Fleur; Cchen v. Chesterfield County School Board et al,

414 U.S. 632 (1974)). In some instances, the protections afforded
by state laws exceed constitutional requirements. For example, it
is suggested in Footnote 13 of the Cleveland decision that school
authorities may establish a {ixed time during pregnancy for the
commencement of naternity lcave without violating the Due Process
clause of the 14th Amendment to the United States Constitution.
This can not be done under New York State Law (New York State

Executive Law #296.1(a)) as interpreted by Union Free School

District No. 6 of the Touns of Islip and Smithteown et al v. New York

State Humar Rights Appeal Board, 35 H.Y.S. 271, (1974). The

Swmithtovn decision dealt directly with the question of whelher a
collectively negotiated agreement could diminish maternity leave
bernefits below thoso mandated by stato law, but still sufficicnt
to satisfy the due process requirements of the Constitution. The
decision held that under state law, such reduction of maternity
leave benefits was a prohibited subject of bargaining. Of course,
whether it would be under H.R. 9730 is another matter.

10. Lunch periods

Several states have enacted a duty free lunch period for
employees, either by statute or by state regulation. For example,
the New Jersey Administrative Code (#6:3-1.15) provides for a duty-
free Tunch period for teachers, whercas California provides the

same benefit by statute (California Ed. Code #13561 and 13561.1).

11. HWages

As previously noted, the Federal Fair Labor Standards Act

preserves states'rights to cstablish higher minimum wages than
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those contained in federal law. Undar exteoncsion of the HLRA to
public employment, it is an intevesting question which, if any,
of the following would servicc precnnstion on the theory thetl they
constitute minimum wage Taws.
a. Minimum salary schedules

New dersey is one of many States that has enacted a
minimun salary schedule for icachers {licw Jersey BEd. Law #18A:29-70.
It also requircs yearly increments (£18£:29-8) ard provides credit
for increment purroses when teachers are in military service
(#18A:28-11). Pennsylvenia also mandates minimum sataries and
increments (Pennsylvania Education Law #11-1142). loreover, its
Taws require an acditional increrent when 31 teacher has a master's
degrec (#11-1114) and wandates ex:ira compensaticn for teachers when
T
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b. Prevailing wages

New York State has a prevailing wage statute for laborers,
workmen and mechanics employed by the state and municipal govern-
ments if they are not allocated to civil service grade (New York State
Labor Law #220). Civil service employees in larger school districts
in California must be paid wages "at levels at least equal to the
preveiling salary or wage for the same quality of scrvice rendered
to private emplioyees under similar employment when such prevailing

salary or wage can be ascertained..." (California [d. Code #13601.5).
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c. Miscellarcous

Pursuant to Indiana law (Indiana Staiutes #28-4505), a
teacher may not havo his compensation diminished because a school
closes during the school year.

Under California law (California fd. Code #13506) salaries
must be 'niform for teachers of various grades. Horeover, the schoo’
district may not decreasc the annual salary of a person employed
bv the district in a position requiring certification qualifications
for failing to meet any requirement of the district that such pcrson
complete additional educational units, course of study, or work in
any collece or university or any equivalent thereof (California
Ed. Code #13511).

d. Procedurcs

A recent decision of a lower court in New York Statc (Campbell
v. Lindsay, 78 Misc. 2d 841 (sup.ct., NY Co., 1974)) illuminates
the relationship between wage bencfits mandated by statute and col-
lective agreements. Notwithstanding the salary scales contained
in an agreement between police cfficers and the City of New Vork
and the availability of arbitration tc resolve grievances, police
officers who worked out of title were held to be entitled to the
bencfits of the procedural and substantive provisions of the
Administrative Code of the City of New York (#434a-3.0, subdivision
¢; #434a-15.0). This included the right to a higher salary and to

have that right determined by & court.
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2. Union Security

At lcast two states, Hawaii (Public Employmeni Relations
Act, :o> and 4) and Rhode Islana (State Government Employces Law
#36-11-2) mandate service fee payments to the bargaining agent
by employees who are not members. In Vermont {State Lmployvee
Labor Relations Act #941(k)). nonmembers must pay a service fee
if they wish tou avail themselves of the services of the union to
represent them in a grievance. A number of states appear

to have made the agency shop a mandatory subject of

negotiations, whereas other stater, e.g., Kansas, have specifically
prohibitcd such agreements. Msny states (including Alaska - Public
Employee Relations Act #23.40.220; Kentucky - Firefighters Collective
Bargaining Act #12; Minnesota - Public Employment Labor Relations
Act #5; New Hampshire - State Governwment Employees Act #£98-c373;
and New York - Taylor Law #208) mandate dues checkoff. On the other
hand, under thc MNational Labor Relations Act, union security ic @
mandatory subject of negotiations. Presumably, e¢ny employer under
the NLRA co.ld bargain not to grant a recognized or certified anicn
the right to dues checkoff or to a service fece. Conversely, many
states prohibit one or another form of union security. Usually
this is the effect of laws that prohibit the discharge of employecs
by rcason of their refusal to pay union dues (e.g. New York
€C.S.L. #75) and that preclude checkoff without the employeu's
consent (e.g., New York Gen. Mun. Law #93-b). The duty to bierygain

over union security would appear to supersede these state limitations.
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13. Personnel evaluation and personnel records

During the past ten years or so, therc has been a consider-
able amount of state legislation devoted to persornel evaluation.
Since 1963 in the field of education alone, 30 states have-enacted
statutes intended to encouradge accountability in education. Thir-
teen of these statutes enacted since 1967 alone deal with teacher
evaluation. The Kansas statute (House Bill 1042, enacted in July,
1973, copy attached) is typical of these statutes, which appear
to be prime candidates for preemption under the NLRA. As a matte:
of facl, the "accountability statutes"often include a number of
enactments on ather terms ard conditions of employment. For ex-
ample, the contracting out of educational services is not only
authorized but is encouraged in the California and Colorcdo statutes.
leaiclation an in-cervice eduratinn ic mnre freauent althnunh +ha
pre~ise number of states which have legislated on thec subject is
not available. Furthermore, accountability legislation was intro-
duced but not enacted in at least seven states in 1972-73, and
it appears that the state legislatures could be enacting legis-
lation while Congress is simultaneously preempting it. (Note
Data on accountability legislation is taken from Cooperative

Accountability Project, Legislation by the States: Accountability

and Assessment in Education (Madison, Wisconsin: State Educational

Accountabilitly Repository, November, 1974).
It should be noted that legislation concerning personnel
evaluation and personnel files is not always included or categorized

as "accountability legislation." For example, Minnesota is not
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listed as a state with accountability legislation in the SEAR
report cited above, but Minnesota law (125.12, subd. 6(23)) pro-
vides: “All evaluations and files generated within a school dis-
trict relating to each individual teacher shall be available during
regular school business hours to each individual teacher upon his
written request."

14. Residency requirements

Residency requirements are a frequent concern in public
employment. Minnesota law (#125.12, subd. 2) states: "o teacher
shall be required to reside within the employing school district
as a conaition to tecaching employment or continued teaching em-
ployment." DBy its Administrative Code {#125.12), New Jerscy also
precludes a residency reguirement.

Municipal employees have sought the enaclment of such laws
to oveveene nunicipa’ ordinances imposing vesidency 1equi ~cmints.
There are two kinds of residency requirements imposed by municipal
ordinances. Some restrict appointment to municipal employment to
residents of the community. For exampie, New York State's Nassau
County (Administrative Code #13-1.0) imposes one year's residency
within the county as a prerequisite to obtaining a county job.
Other ordinances require municipal employees to maintain residence
within the municipality (Ordinances of Buffalo, N.Y., Chapter 1,
Sec. 5; Charter of Syracuse, N.Y., #8-12, subd. 2). Municipal
ordinances requiring employeces to live within a municipality or
proximate to it are particularly frequent for police officers
(Local Law No.3 of 1970 of Kingston, N.Y.). 1In somc instances,
local Taws imposing residency requirements are explicitly author-

jzed by state law (New York Public Officers Law #30).

o0
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15, Legal defense of employees

Several states have enactled laws by wnich they undevtake
the defense of their employees in the event of court action against
then for actions perforied dur .ng the course of the employecs's
official duties. California Government Code #995 provides for
such defense when the employee is subjected 1o @ civil claim.
Similar lTaws have becn enacted in New York State with respect to
correction officers employed by the state (New York Correction
Law #24) and by the Correction department of any city (Hew York
Gen. Mun. Law #50-3j). Another Mew York State law (Public Officers
Law #17) differs only in detail and provides similar protection to
other state employees. New Jersey goes further. It indemrifies

its teachers against bolh civil and, in some instances, criminal
actions (New Jersey Ed. Law #18A:16-6 and 18A"16-61.).
16. Miscelleneous items

The fellowing items are cited merely to illustrate the
variety of state enactments subject to preemption in the absence
of amendment to H.R. 9730. California (Govt. Code #18006) reim-
burses state emplovees for their moving expenses if, by reason of
reassignment ¢r promotion, they nust relocate. A substantial
number of states provide for 1-2 days of paid leave for educa-
tional conferecnces. By its statewide administrative standards,
the New Hampshire State Department of Education has established
a maximum teaching load for high school tecachcrs. No high school
teacher may be assigned a teaching schedule which requires more
than five diffcrent class prepavations for a given day or morc
than six periods of class instruction. An Arkansas statute

(#820-1217) reflects a concern for the nrotection of an employcr

interest. It provides that the final ngp}h‘s pay of a teacher
(AN
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shall be withheld until the teacher subnits to the counly super-
intendent his daily reqgisier and other required statistical material.
Florida statutes specify that teacher contracte shall be for a
minimum of 196 work davs and that faculty load in the state univer-
sities shall be 12 hours. Several state statutes authorize sab-
batical leave, bul place Timits on its duration and support whereas
Louisiano mandates sabbatical leave for all educational employees.
»
These are only some of the bpits and picces from a substantial
number of statutes dealing with mandatory subjects of bargaining.
The principal investigalor believes that the education codes alone
may well include a thousand or more st.tutes subject to preemption

under the NLRA.

17. Exclusivity and enforcement of remedies

DELAUST LT LHE Halure Ul Yuve T IMENL, 1L dCC> UbviOud Lhac
some accomrnodation must be made for the right of people to petition
their government {or the redress of grievances (U.S. Constitution,
First Amendmert). This right may come into conflict with exclusi-
vity where the grievances relate to employment by the government
and wherc Lhe grievant prefers someone other than his union to
carry his petition.

A related issue is how the provisions of the NLRA can be
enforced cgainst a state. It should be noted that in Maryland v.
Wirtz, 392 U.S. 183 (1968), the Supreme Court recognized that,
because of stotes' sovereign immunily, some of the remedies ordi-
narily available under the Fair Labor Standards Act might not be
available when a state is the employer-defendant. Recently the
New York State Ccurt of Claims (PBA v. State of New York, 70 Misc.

2d 335 (1974) dismissod a union claim that the state had viclated
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a collective agreement because the alieged violation involved no
money damages The court reasoned ihat only the equitable velicef
of specific porformance could satisfy the comnlaint and “the

equitable pouwcrs of the Court of Claiws ave very limited and are

restricted to enforcing a money judgment
18. Compulsory Arbitration

Several states mandate arbitraticn to resolve negotietions
disputes between their municipalities anc their empioyees. Usually
such laws are restricted to public satfety occupations (e.a. New York
.S.L. #209.4; Pennsylvania SB 1343, L. 1968; Oregon Statutes 243.730,
#19), but New York Ciiy has enacted a local Taw covering all employ-
ment (#.Y.C. Administrative Code #1173-7.0.c). These laws bencfit
either governmoents or their emplcyces, depending upon the parti-
cular circumstances of the situation. In general, however, they
have been sought by police and firefighter orgarizations and re-
sisted by many other unions, as well as by public employcrs.

19. Zupervisory employees

The National Labor Relations Act denies its protections to
persc employed as supervisors (#2(d)). Supervisory employees in
the public scctor, however, now enjoy protected rights of organi-
zation and negoliations under many state laws (New York Civil
Service Law #201.7(a); Tlorida Statutes #447.003(4); Minnesota
Law #175.65(6)5 New Hompshive Chapter 98-c¢:1; New Jersey Lmployer-
Employee Relations Act #34:13A-3(d)). In some instances school
principals have been held to be entitled Lo protected status by
interpretation of state law (New York - Matter of Hempstead Board

of Fducation, 6 PLRR 3002 (1973), affd. Board of [ducation,
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Hempstead v. Helsby. 42 AD 2nd 1056 (1972): affd. NY 2nd (1974)).

In other instances, principals have bLoen covered by explicit sta-
tutory language (Massachusetlts, Minnesota #179.65(6) and New Jersey
are examples). Were H.R. 9730 enaclted without amendment relating
to preemptiion, it is doubtful whether a state could enact tenure |
protections or bargaining rights for adminisirative personnel which
Congress deliberately withheid (sec Ironworkers Local 207 v. Perko, i
|

373 U.S. 701 (1663)),
Summarv and conclusions

There are several perspectives from which to consider the state
legislation potentially subjact to preemrption. One is the perspective
of a particular type of law. e.g., retirement legislation. Another
perspeciive is state oriented. Some states have a great deai move

bl

Tegistativs than olhers on tevrns and conditions of public enployment.
The ability of some state and local public employers to adjust to
federal legislation may be vitally dependent upon the nature and
scope of the adjustment, a factor not necessarily apparent fron
analysis of senarate items like retirement or tenure. Furthermore,
the state perspectltives are essential to undersiond the politics of
preemption. A public employee union in a state wiih a poor tenure
lTaw may be willing to accept precmption of the tenure law for the
right to bargoin on jJob security. A public employee union in another
state with a strong tenure law may be unwilling to accept preemption
of tenure statules for the right to bargain on job security. Public
management may be faced with the same kind of tradeoffs, and its

response is likely to bhe
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influenced by its state as well as its national situation. On the
other hand, the formulation of national policy appears Lo require
insight into the statoiXmiég%Oof alternative preemption policies.
Actually, cven sumnaries of state statutes would not hrovidc
the complete picture of preemption problems. The Minrcsota cduce-
tion code alone includes 26 statutes which would appear to be pre-
empted by NLRA coverage. This list does not include the retirement
laws subiect to preemption. The Florida education code appears to
include 24 itcms subject to preemption. The Minnesota code includes
legislation on mandatory subjects of bargaining not included in the
Fiforida code, and vice versa. On the other hand, statle agencics,
such as state boards of education, often promulgate reguiations
on mandatory subjects of bargaining which have the force of law.
SQurh veoulationg undaubiedly widen the leaislative aap between
some states and narrow it between cthers. The same conclusion
undouhtedly holds for state civil service and state personnel codes.
It is also as essential to analy:e the situation from the
standpoint of "no preemption” as it is from the standpoint of
preemption. This mermcrandum has been devoled largely to the
sjtuation that would result if state legislation were preempted.
1t should not be inferred from this ihat the problewms of pre-
emplion are nececssarily more difficult or more important than the
probloms resuiting from a "no precemption" policy. Tor example,
if there is no preemption, or only the kind of preemption sug-
gested by 13(b) of H.R. 8677, the NLRB probably would have to
interpret the statutes and constitutions of all 50 states at one

time or another, but probably sooner than later. Every time one
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of the parties refused to bargain on an item on the basis that

it was net preewptod by the NLRA and hence not subject to bar-
gaining, the issue would potentially be subjcct Lo appeal to the
NLRB. Whether there is a feasible way to have the state courts
decide svch issues is open to question, to say the least.

As a matter of fact, a variety of alternatives will have to
be considered in depth. Some ot the more obvious ones are as

follows:

—_

Complete preemption of state Tegislation
2. Complete exemption of state Tegiclation
3. Preemption (or exemption) of some state legislaticr

4. Precmption (or exemption) of some or all state legis-
tation under certain conditions

5 fomhinations af (3) and (4) ahnve

Actually, (3), (4), and (5) each encompass a wide range of
alternatives which may have to be considered in depth. Again,
however, it must be emphasized that all such legislative policy
analysis will require comprchensive summaries of the state legis-
lation potentially subject to preenmption. The formulation of
federal legislation which takes preemption problems into account
adequaiely will be extremely difficult, but it appecars to be
absolutely essential to constructive national policy and to

avoid a flood of litigation concerning preemption issues.



